
 

BEFORE  THE  MEMBER,  MOTOR  ACCIDENT  CLAIMS

TRIBUNAL:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::NALBARI              

            MAC Case No.220 (Injury) of 2017
Parties:- 
Md. Rastum  Ali                                    - Claimant.

    -V E R S U S-
1.Sri Rajib Goswami

2.Sri Rajib Goswami

3.The New India Assurance  Co. Ltd.             - Opp. Parties.

Present:    Sri A. Bhattacharyya, A.J.S.,
           Presiding Officer/ Member,

      MACT, Nalbari.
Appearance:-
For the claimant           :  Ld. Advocate  Sri R.K. Baishya.

For the Opp. No.3         : Ld. Advocate Sri C. Malakar.

Date of Argument          : 01.02.19.

Date of Judgment          : 13.02.19.

      ( J U  D  G  M  E  N  T )
      

    This is an application filed U/S 166 & 140 of the Motor Vehicles Act’ 1988

by  the  claimant,  Md.  Rastum   Ali  claiming  compensation  for  the  injuries

sustained by him in a motor vehicular accident which occurred on 29.07.17 at

about 10.20 a.m on National High Way at Banekuchi under Nalbari P.S.



Brief facts of the case is that on 29.07.17 at about 10.20 a.m, when the

claimant was proceeding by riding his scooty bearing registration No. AS-14-

B/0155 along with his wife towards Banekuchi at a normal speed on the left side

of the road and when he reached  at Banekuchi, at that time, the offending

vehicle ( Wagon R ) bearing registration No. AS-01-AT/0654 coming from same

direction in a high speed as well as in a rash and negligent manner knocked him

down from the back side.

As a result of the aforesaid accident, the claimant sustained  fracture  of

shaft of ulna right, head injury as well as other injuries in different parts of his

body.

Immediately  after  the  accident,  the  claimant  was  taken  to  SMK  Civil

Hospital and admitted there as an indoor patient from 29.07.017 to 01.08.2017.

                                           

According to the claimant,he had incurred about  Rs.40,000/-

 towards his treatment.

In  connection  with  the  accident,  Nalbari  P.S.  Traffic  Branch  G.D.E.

No.782/17 dtd. 29.07.17 under Nalbari P.S. was recorded and investigated and

during the course of investigation, police seized the vehicular documents of the

offending vehicle including the Driving License of the driver and the Insurance

policy.

    According to the claimant, the offending vehicle  was duly insured with the

opposite  party  No.3,  New  India  Assurance   Co.  Ltd.  Vide  policy  No.



98000031160104606078 valid from 14.01.17 to 13.01.18 whereas the accident

occurred on 29.07.17 i.e during the continuance and validity of the insurance

policy.

Accordingly, the claimant claimed Rs.3,50,000/- as compensation.

The Opposite party Nos. 1 & 2, namely, the owner cum driver  of the

offending  vehicle  filed  his  written  statement  stating  that  the  claim   is  not

maintainable;  and  that  there  is  no  cause  of  action  etc.  He  stated  that  he

possessed a valid and effective driving license and that the offending motorcycle

was duly insured with the opposite party No.3, New India Assurance  Co. Ltd.

Vide policy No. 98000031160104606078 valid from 14.01.17 to 13.01.18  and as

such, liability, if any,  is to be borne  by the Insurance Co. in terms  of the

insurance  Policy. 

The opposite party  No.3, the New India Assurance  Co. Ltd. filed its

written statement taking various general pleas.

Based on the pleadings the following issues were framed :-

                                The issues are:

(I) Whether Rastum Ali got injury on 29.07.17 at about 10.20 a.m  on

National High Way at Banekuchi under Nalbari P.S. due to rash and negligent

driving by the driver of the offending vehicle ?

(ii)    Whether the claimant is entitled to get any compensation as prayed

for, and if so, to what extent and from whom?

(iii)   To what other relief or reliefs the claimant is entitled to?



During the course of the inquiry, the claimant examined himself as PW-1

and  he was duly cross examined on behalf of the Insurance Company. However,

the Insurance Company did not adduce any rebuttal evidence.

I have heard  Sri R.K. Baishya, ld. Counsel for the claimant and  Sri C.

Malakar, ld. Counsel for the Insurance Co.

I have also carefully gone through the case record including the evidence,

both oral and documentary.

-:Decision and reasons for decision:-
Issue No.1

The claimant during his examination-in-chief on affidavit stated that when

he was proceeding by riding his scooty bearing registration No. AS-14-B/0155

along with his wife towards Banekuchi at a normal speed on the left side of the

road and when he reached  at Banekuchi, at that time, the offending vehicle

( Wagon R ) bearing registration No. AS-01-AT/0654 coming from same direction

in a high speed as well as in a rash and negligent manner knocked him down

from the back side.

As a result of the aforesaid accident, the claimant sustained  fracture  of

shaft of ulna right, head injury as well as other injuries in different parts of his

body.

Immediately  after  the  accident,  the  claimant  was  taken  to  SMK  Civil

Hospital and admitted there as an indoor patient from 29.07.017 to 01.08.2017.



During cross-examination, PW-1  stated that on the date of accident, he

only had a Learner's License. He was wearing a helmet. He  stated that his wife

who was riding pillion did not have any Driving License. Hedenied the suggestion

that  he suddenly tried to go  towards the right side. He  further stated that  in

fact  the offending vehicle  Wagon R hit them from the back side.  After  the

accident, he was taken to Nalbari Civil Hospital and admitted there as an indoor

patient four (4) days. He  also stated that he did not lodge any FIR.He denied

the suggestion that the accident occurred due to his fault and negligent and that

the Insurance Co. is not liable. He also stated that the case is based on G.D.

Entry and no regular  case was registered.

Besides the oral testimony of the claimant, the claimant has  filed, amongst

others,  the  Accident  Information  Report  in  Form  54,  extract  of   Nalbari

P.S.Traffic Branch G.D.E.No.782/17 dtd. 29.07.17 under Nalbari P.S, discharge

certificate of different hospitals as well as various medical documents regarding

his injuries and  treatment.

From the aforesaid oral testimony of PW-1 as well  as the documentary

evidence  on  record,  the  Tribunal  is  of  the  finding  and  conclusion  that  the

accident was caused due to rash and negligent driving on the part of the driver

of the offending vehicle and that the claimant sustained injury in the aforesaid

accident.

 Issue No.1 is accordingly decided in favour of the claimant.

: Issue Nos.  2 & 3 :

Record reveals that the claimant sustained fracture of shaft of right ulna as



well as soft tissue injury.

 The  claimant  has  also  filed  cash  memos  and vouchers  regarding  the

expenses incurred by him towards his  treatment which were scrutinized and

examined by the Tribunal at the time of argument with the help and assistance

of ld. Counsel for both the sides.

After such scrutiny and examination, it is found that  the claimant has filed

cash memos and vouchers for an amount of about Rs.26,000/-  to which the

claimant is entitled.

Taking into account the nature of injury sustained by the claimant,  an

amount of Rs.15,000/- is awarded to the claimant on the head of  pain and

suffering.

As the claimant sustained fracture of shaft of right ulna, he had to be on

rest and treatment for at least a period of one month during which period he

had loss of  income.  Accordingly,  an amount of  Rs.3,000/-  is  awarded to the

claimant on the head of loss of income for  one month.

Thus, in total, the claimant is entitled to Rs.26,000/- +   Rs.15,000/- +

Rs.3,000/- = Rs.44,000/- (Rupees forty four thousand) only.

Now, coming to the question as to by whom the compensation amount is to

be borne, ld. Counsel for the Insurance Co. has submitted that at the time of the

accident, the claimant was riding a scooty (two-wheeler) with only a learner's

license.  The claimant's wife who was riding pillion did not have any driving

license at all. There was thus a violation of Insurance Policy condition on the

part of the claimant himself and as such, the present  Insurance Co. is not liable



to bear the compensation.

In the instant case, the evidence on record reveals that claimant  Rastum

Ali was riding the scooty (two-wheeler) No. AS-14-B/0155 when he was hit by the

offending vehicle bearing registration No. AS-01-AT/0654 from the back side. It

has also come on record that  Rastum Ali only possessed a Learner's License at

the time of accident and his wife who was riding pillion did  not have any

Driving License.

However, while deciding issue No.1, this Tribunal came to the finding that

the accident was caused due to negligence on the part of the owner cum driver

of the offending Maruti Wagon R vehicle. The material and evidence on record

did not reveal or point any contributory negligence on the part of the claimant. 

In the instant case, the Insurance Co. has not led the evidence of any

witness to discharge its onus that there was contributory negligence on the part

of the claimant, Md. Rastum Ali.

The  Insurance  Company's  only  contention  is  that  only   because   the

claimant was  riding the scooty (two-wheeler) in a  public place with only a

learners' licence, the Insurance Co. is not liable.

However,  the aforesaid issue regarding  negligence on the part of the

claimant only because he did not have  a  proper, valid and effective  driving

license  is no longer res-integra.

In the case of  Sudhir  Kumar Rana Vs  Surindar Singh,  reported in
2008 (12) SCC 436 the aforesaid aspect was considered by the Hon'ble  Apex

Court.



In  the  aforesaid  case  of  Sudhir  Kumar  Rana  (Supra),  the  Hon'ble

Supreme Court held that -–

“if a person drives a vehicle without a license, he commits an offence. The same,

by itself, in our opinion, may not lead to a finding of negligence as regards the

accident. It has been held by the Courts below that it was the driver of the mini

truck who was driving rashly and negligently. It is one thing to say that the

appellant was not possessing any license but no finding of fact has been arrived

at that he was driving the two-wheeler rashly and negligently which contributed

to the accident, we fail to see as to 

how, only because he was not having a license, he would be held to be guilty of

contributory negligence.

10. The matter might have been different if by reason of his rash and negligent

driving, the accident had taken place.”

Thereafter, in another decision of the Hon'ble Supreme Court in the case

of  Dinesh  Kumar  J.  Vs  National  Insurance  Co.  Ltd. reported in  2018(1)
T.A.C. 337(SC), the Hon'ble Supreme Court held that an adverse inference of

contributory negligence cannot be drawn only because the appellant failed to

produce the driving license. 

In view of the above, the submission of learned counsel for the Insurance

Co,  cannot be agreed upon and the same is thus rejected. 

Therefore,  as the offending vehicle was duly  insured with the opposite

party No.3,  the New India Assurance  Co.  Ltd.,  therefore,  the compensation



amount is to be borne by the said Insurance Co.

       

                (  O  R  D   E  R  )

   In the result, the claim petition filed by the claimant is allowed. The total

amount  of  compensation  to  the  tune  of    Rs.44,000/-  (Rupees  forty  four
thousand) only as calculated on different heads is awarded to the claimant. The

opposite party No.3, the New India Assurance  Co. Ltd. is directed to pay the

said amount of compensation to the claimant within 60 days from today failing

which interest @ 6% per annum be calculated from the date of filing of the

claim petition on the awarded amount until realization.

Let a copy of the judgment be furnished to all the concerned  parties

within 15 (fifteen) days from today as per Provisions of Section 168 (2) of the

M.V. Act.

This MAC Case is disposed of accordingly, on contest.

Judgment  prepared,  signed  and  pronounced,  today  the  13th    Day  of

February,  2019 in the open court.

           Presiding Officer/ Member, 

                     MACT, Nalbari.



Dictated & corrected by me. 

   Presiding Officer/ Member,

MACT, Nalbari. 

                    MAC Case No.220 (Injury) of 2017
                    (  O  R  D  E  R )

13.02.19.

Both sides are present.

Judgment prepared in separate sheets are appended in the case record.

  In the result, the claim petition filed by the claimant is allowed. The total

amount  of  compensation  to  the  tune  of  Rs.44,000/-  (Rupees  forty  four
thousand) only as calculated on different heads is awarded to the claimant. The

opposite party No.3, the New India Assurance  Co. Ltd. is directed to pay the

said amount of compensation to the claimant within 60 days from today failing

which interest @ 6% per annum be calculated from the date of filing of the

claim petition on the awarded amount until realization.

This MAC Case is disposed of accordingly, on contest.

 
    Presiding Officer/ Member,

                                               MACT, Nalbari. 


